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1! Gulling, 'the” Estate of

L Martin Mlng,m
b o rvat
1

wﬂ cvpondant
W M Atto:*-

h 1 ,18'%,3 James Paollock;
hia fa afd Dan el Powell, who
\ATe aduntei-to have been the owners
| atthat: time, execnted to B. U. Steia-
 man and C. H, Cummings as trustees,

a trust deed for certain_property near
Beno ‘“Sectire’ the payment of a
promisory note of the same date giv-
cefi by: the .-Poellocks and Powell to
JFarmers and Mechanics Savings Bank
of Sacramento for $§,000 and interest,
This deed directed the trustees in
case of default in payment, to seil
the property at Sacramento after giv-
ing notice, to apply the proceeds in
aatisfaction of the note and costs of
sa'e and to pay any excess to the
grantors.

On August 31, 1895, the Pollocks
and Powell executed to Martin Gulling
& mortgage on the same premises for
$2.082.60, and interest thereon Irom
that date at eight per cent per annun,
which is sought to be foreclosed in
this action and which specified thaf
it was given subject to the trust deed.
On February 23, 189/ the Pollocks and
Powell conveyed their interest im the
| property to Washee County Bank for
| a stated consideratiom of $14,000.00,
nwhlch comprised the amount of $8.-
| 800, estimated to be due to the Farm-
| ers and Mechanics Bank of Saeram-
ento on the note secured by the trust
deed and $5,200 due from the Pollocks
the Washoe County
| Bank on unsecured notes which were

® surrendered to them. On February
I he E agle Market ® (26, 1897, the Farmers’ and Mechanics”

OurMeats are the
satisfied with the

-... The.Eagle Market

Savings Bank commenced suit to r&
, cover the amount due on its note stat-

@  ©d at $8,635.73, and for a forclosure of

®
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IN THE DISTRICT COURT OF THE|
FIRST JUDICIAL nls'rmcr' OF |
THE STATE or-' NEVADA,
in nni for the cwnty of Ormsby.

Plaintift
D VRS

Action brought in the Distriet Couw t.|
of the First' Judiclal’ District ‘ot 'th=
State uf°Nevada,' Orisby ' County, . and }
the complaipt filed in,the sald cquaty,
in the gffice of the Clerk.of said Dis-
triet Court on the 2d dly of Dece-ber
A. D. 1905.

THE STATE OF
GREETING TO

JOSEPH W BULKLEY
Defendant.

You are hereby requiréd .¢o. IDM‘
in an. action brought against you by
the above named Plaintiff, in the Di
trict Court of the first Judicial Dis-
trict .of the State of NevadaQrmsby
County, and answer complaint filed
therein within’ ten' days ( exclusive of
the day of service) ntter the servipe
on ypu of this Summons 1s served .1
sald county, or if served out of said
County, but within the District, tweu-
ty days, in all other cases forty days,
or judgment by default will be taken
against you according to the prayer
of said complaint.

The said action is brought to obtain
the judsmient and decree of this ecourt
that,‘he bonds cf matrimony hereio-
fore and row existing and uniting yon
and said pisintiff 1o be forever anna-
led ;pd dissolved upon the ground thg.l.
at divers times and [ aceaswsince saul
marriage you have committed aduitry
with.one Kate Cettrell, and particular-

ly that from about the $th day of Juie
1900 'to and including, the 13th day

o1 June, 1900, at the Charing Cross
Hote] in the ¢ity of Londom, Eng-

land, you lived'and conmbited, with
sald Kate Cottrell.

All of "which more tnlly uppeui
bywnnldntuﬂpdhqelntowucm
Sou are hepeby referred.

Anmiratcrdbynotﬁedmut
you_ fail to answer the Complaint, :he}
uummwmnplrtothacum
tor_‘tha relief herein demanded. i

mwmmmum
Court of the First Judicial

NEVADA SENDS

— 3

Notics of Application for Permission

to Approprlah the Publlc \Hauu d
MMJM 5

{i 7 i

Noﬁcehhemb iv Muthq
lzthhynllum. in-accordance
with Seetion 33, x!LVI,ottho
E:.tutudl’:ﬂe

Frank W‘“"ﬂ
c::n%y umﬂfﬁuum
vada,!

; Id. Y
_b. -m : ; =3 1“
pointy) in u\m -t,i y.u of -q:uh,
'1.'!' lllvA Wy mpans of & dam |

MNthtemzm
monil‘ﬁ’hh%&m to peints
in N H8-3-—of -8 "W i{—of-section
TI15N R 19 E., by means of a flume

and pipe.and. thero Yto gensrate
el cal spower.’ | teonstruction!
of w wshall begin before June

1, 1908_ shaill be completed on ~r
before June 11907. The water shall
be aevualy igpplied to a beneficial use
on or before Jung..l, 1908,
Signed:
HEMN..Y THURTELL,
Bt.lte Engiloer

S8CHOOL APPORTIQNMENT.
STATE OF NEVADA,

Dmrtmcntof Education,
Office of Superintendent of Public In-
struction, .

Carson City, Nevada, July 11, 1503
To the School Officers of Nevada:
Folowing is a statement of the sec-
ond semi-annual apportionmen t of
School Moneys for 1905, on the basis

of $6.990202 per cemsus child:

Countles children Amt.
Churchill ............ 135 $ 943 68
Douglass ............ 317 {12,215 90
DR o ol e b bt 1,120 7,829 02
Esmeralds ........... 217 1516 %7
Eureks ........... ....389. 0 2719 20
Humboldt ........... 4,

(Lander ........... -, 818 .

Lincoln ........c... '..'IFG’“"

Lyoa . RRDUPSSRA - B

NY® «vcosnsavenas ceameld’ 1)

,l"nﬂ., ------- ..o.-l‘-f W

Storey ..... NPCSERIEES. LD
Washop | ............ 2,412 ;,16,360 36
‘White Pine .~.......525 3669 88
- ‘—_“ h———‘ﬁ
Total .ovvvvennncenen 9,439 ﬂnu 61
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‘the! m tne execution of
! by the Pollocks and rowell, that othe

“#1-f Mechanics Bank might -obtaih, > and’

| the trust deed and sale to satisfy that
amount against the Pollocks, Powell,
Thomas: E. Haydcr, Henry Anderson,
John Doe, Richard Roe Michael Doe,
' B. U. Bteinmnn and C. H. Cummmgs
Neither Martin Gull!ng nor the Wash-
| oe County Bank were named as par-
| ties in fhe complaint, but both were

gserved with summons under the' ficti-

cious designations of defendants who

; were alleged to have some title, claim
or interest which was second and sub-

ordinlte to'the right of the Karmers’

and Mechanics Bank a.r!sing from the

trust deed. On March 8, 1837 Martin

' Gulling filed an answer ln that action
|*in ‘which the name of 'Washoe Counly
Bank  is- not mentioned -in the title,
' body..or . prayer. It stated  that i's

| allegations were made "in obediense
to simmons ‘therein i{ssued and served
upon him and answering -the'' com-
phiu--»thqnin; ~ In.-this,: answer - de
rlority of the claim_ of

the * mmerf and ' Mechanicy Sav-
alng:g ‘Wark ‘onder the ‘trust decld] |

;(hmn. thersby - avolding ‘smy’ - real’ issue

withe the - pisintiff, but . he, -alleged

t)emnrtsusetohln:

persons claimed an “interest in the
'l premises whichTwas dubdéquent to his

h keu for judgment
aEaist tie, Morpagted: Yor - prthoRoat:

ilntqnnr "and’! attotney fees; for: the
p uMdme of sale, that the proceeds

applied to the, latutﬁtlm of
hnr’ mam«?:’fft which  Parm and

second! to -ths 'payment: of  any juds-
ment- he. might. recover, that he have
execufion for gngod*eeﬂ‘cimcg against th3
Pollocks “and " r ‘that theéy,
Maomas B. Haydoa, HeénryvAndersom,:
B. Ui-Steinman.and C; H,.Cummings
and all. persons.claiming under them
subsequent to the éxecution of his
mortgagé be barred and foreciosed of |
all right, claim or equlty of ro-
| de: i
6.1'1“ mmv h 20, 1897, t"elve nays after
Galling filed’ his wer, Stelnman and
Cummings, ‘acting ad trustees and af-§
ter notice! given, sold the property 7t
the court-house .loor at Sacramen’o
to the Washge County Bank for 9,100
the amount due the rarmers’ and
Mechanics Bank oa' the noté secured
by 'the trust deed and the sum esti-
mated for costs. Over four months
later and on July -i, 1897, Washoe
County Bank filed its answer without
naming Guiling in ta. titie and pre-
faced its avermenis with the recital
L.at “as reqguired by summons served
on said Bank and answering sald
summons and tne complaint’ filed n
gaid action” it made its. anegatioas
setting out'tBe execution o. the trust
deed, ‘the sale Lherenndercaud it!;eg
deeds from Steinman and Cummin
as lmst&e’: and from the Pollocks and
Powell to Washoe County Bank. These
facts, and they  coutrolied the court
later in its; decision in that case. do
not purport to be stated against Gull-
ing. But directly after their state-
mutuabdlﬂg&dlnwtothe
complaint, follaws an .llasaﬂon in the
pature of a . conclus of law,
“that the equities of t‘li'
fendants, {ncludig Gulling, were fore-
closed and barred,” and a demand for
a decree accordingly against them and
the plaintif. This answer does not
in any part of it purport to allege as
a cross complaint or in terms &8s
against 'Gulling thé'sale under the
trust deed by the trustees to Washoe
County Bank, nor, does it appear !o
have been served upon him. He filed
no demurrer, answer or réply to it and’
the record indicatds that he offerad
no evidouee iregarding it. -
came to.trial on January

| Me.m b Lo s

‘appellant, and
,issues . .so that hé' becaie ) boumd Dy

‘complaint of Farmers gnd Mechaniss ‘Hot tﬁoi
‘Savings Bank averikg i Jﬂ

|-therefore, . if. any , issne;

o ‘bther iy and it is claimed that under Rose v.

“the defndants l.ﬁl's-a.dl of them, hav-

support Ft the [issues made by them
in their "answers, the case was sub-
mitted ' to' the court”’ The fair in-
ference; from the language and from
the fact .that he was first to submit|wer
proofs is that he introduced evidence

to support the allegations of his ans-
wer which' averred the ‘execution and
non-payment of his mortgage, but that
he did not offer any in relation to
other facts alleged in the answer nf
Washoe County BSank. The findings
and decree in that action disposed uf
the claims of these other defendants
and found and declared that the sale
and deed made by the trustees was in
accordance with the terms of the
trust ‘'deed and that by such sale and
deed all the interest .a the property
was conveyed to Washoe County Bank
clear of Gulling's mortgage, and that
the latter was entitled to a judgmeat
against the Pollocks and Powell for
tue amount due on bis note but not
to a degree of foreclosure. The find-
ings recite that “defendant Gulling
was made a party to the action and
was duly served with process therein,
and in due time filed his answer to
plaintiff’s complaint,” but it does not
appear that there was any other ser-
vice ‘upen him, or issue made that
rendered him liabhle beyond the alle-
gations and demands of the complaint,
orthat wenld cut off his right by reason
of the sale by the trustees which did
not take place until after he had filed
his answer. The court 1ound in both
actions that $8,800.00, estimated two
be tue amount due tue . armers’ and
Mechanics’ Bank and notes held by
Washoe County .ank against the
Pollocks ani Powe.. for $5,200.00 un-
secured after the execution of the
mortgage to Gulling, consituted the
consideration expressea at $14,000.00
for the deed from them to Washoe
County Bank, and that the property
was wortu about that sum at the date
of the trustees' sale anu the time of
the trial.

A blank space In the decree in the
first action for judgment in the
amount owing by the Pollocks and
Powell to Gulling on his ncte and
mortgage remains unfilled. The case
now before the Court was brought by
Martin Gulling on June 9, 1902 against
Washoe County Bank as grantee 10
foreclose his mortgage so executed
on the premises by the Polocks and
Powell before they deeded to defend-
ant, and is now prosecuted by the rep-
resentatives of his  estate. The de-
fendant pleads oy way of estoppol,
the judgment in the former action and
claims that by it Gulling was, and his
executors are barred ‘and foreclosed
of all right to:proceed against Waahoa
County Bank. The district court was | manded in the complaint served upon
of the opifiion: that-in the earlier:suit{the defendant.’ That was pursuaat t5
it did not bave, jurisdiction to make |statute, But; thege is no.more reason
the judgment effective in quieting the | for holding a defendant liable om 2.
rtitle " of appeallant lp.lmt Gulling, | judgment based on g cross-complaint
| and it has now entered a ‘décree of [or pleading of & endant without
foreclosure and sale to aatisfy hia | service, than en one’ M-tln:on 4 com-

mortgage, from which thia appeal is|plaint_af p.‘phin!:lg not
faken. , ved, ﬁnu me

bas

ﬂ:o d
+.-The' important qu-lhu ndqr ‘the | the Figh d“ze parties be eonciudad
;;ecord and elaborate ‘and”ia teroiﬁng ﬂwm«a‘wmﬂgm
riefs. are whether  the . wmatters o |. Tt is:said that service af answer
latingtothat,rmaiuﬁlod emh otthowwomw
hed in memmmmwyma ﬂneeqsguq
the issues as betweem Guiliag and {judgment.
if they were pot,| tho*]ﬂpm li [thé
whether he ‘waived ¢the framing "of nt:qlm,_n.,.tae

btow heg

nsnlnst. the complaint of the plaintif.

filed no demurrer, answér or reply to

that it raiged no issue against him,

here that deniai by statute withont
any pleading in reply is sufficient He-
tween co-defendants, such denial
tught not to become operative hefore
zervice. ‘Whitae v. Patton, 87 Cal. 151;
Clements v. Davis, ™ Ind_  631. "o
hold otherwise or establish a differeat
practice, might canse litigants to suf
fer a’'gréat imjustice. An answer tn
2 complaint oughit to be served unon
tue plaintiff but if it is not he ma~
be expecting it, or to secure a de-
fault, he could not obtain judgmean:
without being aware of it, and would
not be likely to go to trial without
being prepared to meet the statutory
denial in his behalf of any new mat-
ter it alleged. It is different betwean
co-defendants. TUsually their interests
are not adverse, except to the plain-
tiff, and one defendant may not -x-
pect that another defendant will set
up a cause of action and seek a Judg-
ment against him, and if he does he
should not be required to watch the
court records as Gulling could have
done for over four months after his
answer was filed to ascertain whether
any of his co-defendants filed a4 ecross-
complaint against him, in crder that
answer was filed, to ascertain whether
he might be prepared to meet it. Un-
til he is warned by service of the
pleading and demand or waives ser-
vice or issue, he ought not to be
bound by any judgment based upon it.

If the Farmers’' and Mechanics’ Sav-
ings Bank instead of the Washoe
County Bank had bought the property
at the trustees’ sale and relied upon
its purchase, necessarily it would have
pleaded the faet by supplemental
complaint, and they would mot have
been considered denied by  Gulling's
answer to the original complaint, and
without service upon or waiver of
service by him, a valid judgment bas-
ed upon facts occurring after he had
been served. with the, original com-
plaint and flled his answer thereto,
could not have been taken by detault
against him. In Mitchess v. Mitchel,
79 P.:50, 28 Nev, we set aside the
action, of  the-district, court whereby
it granted a plaintift relief not d>

rdll and
ﬁao were
.;:;:;;:f -
o0 8

ll‘!o,ﬂ em |
tlaoin tﬁdththe

the decree.. The facta. piated i= the|peal

thre "execu@l

of the trust deed were mot ‘denisd:by | m t.he defendant. lt ul.'mlm:n

any of the parties. .The,statute, at l1
least in favor of the plaintilf,

denials orm. facts ‘alleged in’
ling's answer. «

, p TS but ﬁone

‘iﬂ’"t rbiou wé must con
clude 1Bat thh answer was not served.
mmmo(tham;ari! and recital
in_the # indicate tha. Gulling

lad”

a8 cod : nos Al
ing wulRttOR oviaones sith procle’ Ta [ eged RERIEe ity DU Mt an th

answer of another-defendant to the
complaint, or that an issue would. ne
raised against'a co-defendant by the
mere filing \ﬂthout service of an ans-

' new matte: —alleged

The, inawer of Washoe County Bank
in " the “former sdit not having been
served upon Gulling, #nd he having

it, which would have been a waiver
. of service, we feel constrained to hold

k, ;will ge 4

{burdien of estab hilg eefoppel s up- -

self, without becoming liable furthey
‘!‘Ml is well illustrated by the

: ‘conclusion”and directisn_of the..
D that Gulling have judgment nM
w ;ald tlgt ::iamrr dent, whith ' we would’ be relnctant to|the Pollocks ™ 'and !’wall hr ‘the
de.-an, unty Paznic and|establish, to hold that the statute de-| amount due on his

If the space left fo E his lu tha nig
ment has begn uiled, or if the courd
has made a decree of foreclosure in
favor of Gulling, both. would have bebg
void against the Pollocks and Powdll
for lack of gervice as {8 the judgment

sale and it has been held 'that if .ona ;
of the parties 40 a judgment ig not
bound, the other is mot. They had
been served” by the " Savings Bank
with' complaint or summons seeking
the foreclosure of the trust deed and
filed a demurrer. KFor the purpose c!?
that complaint and o the éxtent of s

2nd if we concede for the purposes| demands they 'were in ¢oiurt or were

bound, bur a judgment against them
for .the amount or foreclosure of the
Gulling note and mortgage, when they
had not been served with pleading or
nroce=s regarding these would have

involved in this litigation, but of the
parties no furthér than they presented
themselves or were served with -plead-
ings or process or waived service or
issues. If a complaint and summons
on a demand for one thousand dollars
ig served upon a aefendant, aéjudg-
ment for ten thousand would be vold,
because the distriet court would hava
jurisdiction over him to the extent
of only one thousand, while as far ae
subject matter I8 concerned, it h-l!
igrisdietion in ary amount.

The facts were quite different and
the principal involved distinguishable
in Maples v. Geller, 1 Nev., 236.
The.e an answer which did not da-
mand judgment upon new matter was
filed to the complaint but not served.
The question was not between co-de-
fendants. The court said that the
filing of the answer gave It jurisdic.
tion over the defendant. Stripped of
dicta that decision propertly dete:-
mined that the filing of an answer
to the complaint without service pre-
vents a judgment for the plaintitf

by default. ‘While here we hold that
property rights cannot be lost or ad-
iudicated n an answer or pleading

by a defenaant seeking affirmative ro-
lief on new facts against a co-defend-
ant without service or an issue ar
waiver.

Questions are presented upon the
record in this case whether or not,
under the provisions of the practice
act of this State, the answers filed
by Martin Gulling and the Washoe
County Bank in the suit instituted by
the Farmers’ and Mechanics’' Savings
Bank, in so far as they sought affir-
mative .relief against co-defendants,
dre answers as contemplated by our
statute, or whether they are in fact
equitable croes-bills, i the lattar,
whether or not, under the practice
act, they are permissible pleadings,
and ' fu §:er if perinissibie pleadings,
whether or not the dismissal of the

quire the dismissal of the entire pro-
ceeding.. These, gnestions, ‘however.
under the view wa have taken of this
cmmnotdeemeﬂnmmh
determined. °
The judgment and order of the dis-
trict court are affirmed.

Talbet, J.
I Concur:

Norcroses, J.

“1 Dissept.s

©  Fitzgerald, C. J.
Filed Nov. 28 1985.

e W. G. Douglass,

Clerk.
By J. W. Legate, .
Deputy
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. Hauliug,

"was “serv th'‘summons, and the
findings statéd that ia dié 'tigge he " -
peared and filed his ans
, complaint.

after his answér’ hh.d been md ‘and,

ra-
a.v&
founded on th'e answer ot ashoe |’
County 'Bank. On ‘s eéhall” it ‘18
urged/ that the ;answersof  Gulling:
and the Bank ‘meade a direct issue of
his right to have the property sald
to pay his debts, but this is dealing
with conclusions and not with facts suit and is defective in this vital re-
upon which issues are based. Gulling!|spect. Its allegations follow the facts
did not raise any issue regarqmg th2 | disclosed by the record of the former
trustees sale for his only answer was |action which show no service, and
filed before the sale and beforé the|it states the contlusiom that by the
answer of the Washoe County Bankfiling of the former answer an issue
in" which it*was alleged, and did not was raised against Gulling. ,
mention the name of the latter. Numerous cases are cited by appel-
On behalf of appellant it is urged | lant halding that by going to trial on
that the only pleadings provided or #l-| new matter alleged in the answer with-
lowed by the Practice Act for the al- | out a reply thereto, a reply Is waived
legation of facts are a complaint by | even in states where the statute pro-
the plaintiff and an answer by a de-| vides for one. If this be the rule or-
fendant, and that in determining the |dinarily in actions beéetwken a
rights ‘of co-defendants between them |plaintif and defendant or where
selves an answer is the only pleading |by cross complainf’ new mat-
permissable and that its allegatious |[ter i5 alleged aghidst a code-
are deemed denied by statute, when |fendant, and the Ilatter appears
it stdtes a cause of action against a | and introduces evidence in regard to it
co-defendant, the same as if it relates | the rule onght not to apply to casaes
new matter against a plaintif. For | like the' present one where the «wo-
respondent a different view is taken | defenddnt is in court for other pur-
poses and the answer is in reply 1o
Treadway, 4 Nev., 460, and othar |the complaint and does not state the
cases cited, that ordinarily the de-|new facts as a cross-complaint or
fendants in an action are not as oe- | cause of action against the co-defend-
tweet themselves adversary parties, | ant, is not served or replied to by him,
hey become such only” when one | and he introduces no evidence con-
files '8 pleading in the hature of a|cerning it, and other parties partici-
cross-complaint seeking afiirmative | pate in the trial. There being no ser-
relief against another, thnt when this | vice upon Gulling, no demurrer, ans-
is done they lose th®ir identity as | wer, reply or téstimony by him in re-
defesidants and for the purposes eof |lation thereto, the allegations in the
the  tross-complaint assume the re-|answer of Washoe County Bank sta:-
lation. of plaintiffs ana defendant, | ing the facts in relation to the sale
the one against whom the eross- deed by the trustees which con-

garding this sale it must |

‘sumed. 'Galpin ¥. Page, 18 Wal, 366.

the present cass does mot allege that
the answer of Washoe County Bank
was served upon Gulling in the other

to the.
Under these circumstan-®
ces further service 'will not be pre-e
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Freighting

Draying
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® , Trunks and Bagyaer
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® all trains. &
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ANNUAL STATEMENT

Of The State Life Insurance Company
Indianapolis;, ‘ind. —

A 1o

Capital (paid vp) ......... none-
Assets (admitted) ...... 3,160,083 3
Liabilities, exclusive of can’
tal and net sarplus £.615,497 &2
Income
Premiumsg ........... « - A04690% TT
Other sources ......... 197,125 01
Total income, 1504 ..... 4,024,032 738
Expenditures
LOBBEB ...... . il uails 200,902
Dividends ............ui 65,240
Other expenditures .... 1,050,108 78
Total expenditures, 1904
..................... 1,416,245 58
1904
Risks written ..... sees 23276143 00
Premiums thereom ...... 805,648 06
Losses incured ......... 316,885 00
Nevada Business.
Risks written .......... 10,000 00
Premiums received ..... 2,862 43
Losses pald ....... AR R 5,000 00

against tnem based on the trustess

been void. - The court has jnrM
of the subject matter of all questions "~ .

plaintifi’s complaint would not |"e-"‘e.\

g

’
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